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Pursuant to the Oreer entered on June 28,; 07 b.y ( ircuit Court Judge Shirley M.

Watts in All-State PlUri•g, Inc. v. Department if Lab I' Licensing and Regulation,

Case No.: 24-C-06-00 76 AA, Circuit Cou ~ for ,altimo City, the above-styled case

has been remanded to /Ie fomroiSSioner of "aOO rd Industry ("Commissioner") for a

determination regardin; thi issue of "whethe the 11pearani e of counsel at the hearing of

March 7, 2006 satiSfiT IOMAR 09.12.20 13F f ) (a)." Upon consideration of the

relevant laws and regu ations, the CODimisl ner hereby holds that COMAR

09.12.20.13F (3) (a) req uin d the presence of I\ll SI e Plumbing, Inc. ("employer") at the

March 7, 2006 hearing an that the appearance ~I counse only at the hearing did not

satisfy the requirements of that regulation.

The Court of Ap I eais of Maryland ha eld that an executive

agency's interpretation (If itl°wn regulations nust I. grven 'a great deal of deference."

See e.g., Maryland Tran P'I uthority v. King, ~6911f~' 274, 88, 799 A.2d 1246, 1254

(2002), cited in Adventis Hrlth Care, Inc, 39~ Mdi 03, 12 ',896 A.2d 320, 330 (2006).

-,In feet, "an agency's inte ~n tation of an admi istrJ e regulation is ' of controlling
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weight unless it is plain y e Toneous or incons stelt vith the regulation, '" Maryland

Transp. Authority, 369 vid. at 288, 799 A.2d ~t12;~ .citing Bowles v. Seminole Rock &

Sand Co., 325 U.S. 410 41~, 65 S.Ct. 1215, 1217[1945). .

The Commissio er inds that the only eaJ able int rpretation of the plain

language of COMAR 0 .12 .20.13F and H is ( ne t~ require s the party who files the

notice of contest to app ar it a hearing such a the I

appearance of his or her cotbsel. COMAR 0' .12.2

(3) Representati es lfParties. I
(a) A party may ppear in person or th ough
(b) An affected (Imp oyee represented by an
only through the rep esentative.

When read together, the e I ovisions clearly ( emoT trate th agency's intention to

require a party at the hebB. If appearing "tlITOU, a repres entative" is interpreted to

mean that the represent, tive appears without the PTI' then ubsection (b) would prohibit

an affected employee fr nm •ttending a heariru , as il rates tl at an "employee represented

by an authorized represe ~ta ive may appear 01 Iy tin ugh the representative." This

constitutes an unreasons r1e interpretation. H< weve the pIa n language of the

regulations assumes tha I the party will be present fa the pro eedings, but may elect to

have a representative co Itro all matters on its behalf during he hearing. Furthermore,

COMAR 09.12.20.13H(1 )(1) states that "if a J arty If ing a n btice of contest fails to

appear ata hearing ... the fai ure is CO~idefed .. ~ihdrawal of the ~otice of contest"

By refernng to a "party' an! not to a party 0 hIS or. her rep esentative," the regulation

again makes clear the re ~uirement of a party's attendance at fl hearing, regardless of the

attendance of a represen ati e. The Commissioner 1lso note that this interpretation of

the agency's regulations is consistent with Sta e Go rnmen Article, § 10-206.1(a)(3),

e in this case, regardless of the

13F (3 (a) and (b) states:

representative,
uthorized representative may appear
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Annotated Code of Mar via d, which pricludt: s an 1 ency from "prohibitjing] any party

from being advised or r pn sented at the part) 's 011 expense by an attorney or, if

permitted by law, other rep esentative." cm'AR fr .12.20.13 F(3)( a) does not prohibit

the party from being re res nted at a hearing, but rs insure that the party who

requested the hearing b I fil ng the notice of c )ntes1 salsa p esent at the hearing. Based

upon the legal determination above, the COIrunissidi er find' that the Administrative Law

Judge correctly granted r( SH's Motion that the p~ itioner's failure to appear constituted

a waiver of the hearing snd a withdrawal of tl e noti e of co atest pursuant to COMAR

Having made th s d termination, the (om1roner urns to the issue of the

employer's request for ein tatement, filed pu suanr 0 COIYfAR09.12.20. 13H(3). The

Commissioner denies tll R equest for Reinsta ement on the basis that the employer has

failed to establish good cau e. Under COMA~ 09'f~.20.13fJ(3)(b)' the Commissioner

may grant a request for Ieir statement of a hea ing 11/Y upo a finding of good cause for

failure to appear at the 1ear ng. The only exp anatio offere by the employer's counsel

for the party's failure to aPllear at the hearing

Transcript, at 3. The C( Imn issioner finds tha

not constitute good cau'r.

For the fi, rgc ing reasons, the C!ommfrioner ( f Labor and Industry on this

Ii, I day of January, "008, hereby finds ths t the rrpearanpe of counsel at the March 7,

2006 hearing did not s..l sfy CO MAR 09.12.1 F (31 ra), and therefore holds that that the

Administrative Law Ju~e dorrectly granted ~ OS1'r Motion that the employer's failure

to appear at the hearing I,e donsidered a waive of th hearin~ and a withdrawal of the

09.12.20.13H(1)(a) and (b)

(
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notice of contest pursua t tc COMAR 09.12.2~.131 1)(a) at d (b), The Commissioner
(

further orders that the er lpl yer's request for einsta ement i DENIED. This Order

becomes final 15 days a 'ter it issues. Judicial revie mayb requested by filing a

petition for review in th ap propriate circuit c nnt. onsult I abor and Employment

Article, § 5-215, Annota ed Code of Marylana , and the Mat) land Rules, Title 7,

Chapter 200.
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